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Medical negligence |

law needs reforms

By P M Mathew

flate, the growing num-
ber of medical negli-
gence cases and the

concerns they raise are becoms-
ing important subjects of de-
bate. With the advancement
in medical technology, im-
proved awarencss on patient’s
right=, informed consent and
medical records, moedical ju-
risprudence is cvolving as an
essentnl =ubject that the med-
ical and legal fraternity should
koep abrenst of,

Public avwareness of medical
negligence in India is growing.
Healthcare providers are in-
creasingly acing complains re-
gnrding the facilivies, seandards
of professional competence,
and the approprintencss of
their health care serviees, It is
Important o understand that
even after 70 years of independ-
ence, no Medical Negligence
Act is enacted in the country

Currently. the district lewel
and the state level consumer fo-
rums are first approached by
the victims of medienl negli-
gence. But the absence of a non
maedical person in consumer fo-
rums o understand technjcal
modical terms has been a con-
cern. Though the Medical
Council of India (MC1) and the
State Medical Councils could
l-_r_r.- approached, the Medical
Council Act, 1956, has no pro-
vision o penalise a negligent
docror.

o mesdhical nepligence case sinee
such cases are complex, expen-
Shve and ouloome Is Never is-
sured, Good cases are lost due
to bad advocacy
Owrddinarily, criminal cases are
not filod for medical negligence
cases. There are lows o safe
guard a medical practitioner.
Section B8 of the Indian Penal
Code lays doswn thar an sce not
intended 1o cause death, done
by consent in good faith for per-
=on's benefiL does not consti-
e an offence,
A private complaint agains:
a doctor may not be enter-
tained unless the complainant
produces prima facie evidence
before the court. in the form of
a credibkle opinion of another
competent docton, 1o support
the charge. Often, the victims
fail o produce a doctor’s cer-
tificate against his or her own
collenguie.

Criminal litigation

But the diovtors and the hospi-
tals do wor have absolute im-
ity fronm criminal litigation
if there is 8 gross negligence

After the Consumer Protection
Act, 1986, came into effect, a
number of patients have filed
Cses against nepli it closctors
and have received compensa-
tion. Doctors “have a duty to
act with a reasonable degree of
care and skill”, A breach of this
duty gives a patient the right 1o
initiate action against the neg-

ligent doctonr,

At the most, the medical
councils may temporarily or
permanently cancel the regis-
tration of a doctor if he or she
is found guilty of serious med-
ical negligence. Medical coun-
cils do not have the power to
order compensation to the
victim.

The Human Rights Commis-
sion could be approachedif the
miedical service provider is the
government. Legally, medical
negligence is defined as‘lack of
reasonable care and skill or will-

ful negligence on the partof a
doctorin the treatment of a pa-
tient whereby the health orlife
of a patient is endangered or
damaged'.

A person who alleges negli-
gent medical malpractice must
prove four elements: 1. a duty
of care was owed by the physi-
cian; 2. the physician violated
the applicable standard of care;
3. the person suffered a com-
pensable injury; and 4. the in-
jury was caused in fact and
proximately caused by the sub-
standard conduct.

In medical negligence litiga-
tons, the onus of proving med-
ical negligence is on the victims,
Often, expert legal assistance
is lacking and the legal frater-
nity is unaware of the complex-
ities of medical negligence cas-

es. Most lawyers hesitate to take
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In some situations, the com-
plainant can invoke the princi-
ple of res ispa loquitur or “the
thing speaks for itself" where
no proof of negligence is re-
quired other than the accident
itself,

This principle comes into op-
eration only when there is proof
that the occurrence was unex-
pected, that the accident could
not have happened without
negligence and lapses on the
part of the doctor, and that the
circumstances conclusively
show that the doctor and not

any other person was negligent.
The law requires a higher stan-
dard of evidence than other-
wise, to support an allegation
" of negligence against a doctor.

Considering the limitations
of consumer forums and med-
ical councils in dealing with
cases of gross medical negli-
gence there is an urgent need
for the enactment of a Medical
Negligence Act mainly to safe-
guard the interests of helpless
victims,

It is also suggested to have
separate medical tribunals for
conducting thorough enquiries
and speedy disposal of medical
negligence cases in the inter-
ests of patients.

(The writer is a Bengaluri-
based professor of economics
and consuleant lawyer) /
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